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3 7/ 20/ ol
First Supplement to demorandum Gh-U5

Subjcet: Study Ho. 3% -~ Uniforu Rules of Evidence (Evidence Code--
Division O--ilitnesses.)

Since preparing the principal memorandum on Yiinesses, we received
Comments on the Corucission's tentative recommendation on this subject
Trom the Special Committee of the Conierence of California Judges.
(uestions raised by thesc Commenis arc presented hereia i'cr Commission con-
sideration. (The Rule and subdivision references in these comments have
been changed to direct your atteantion to the aprropriate section mumbers

as compiled in the proposed Evidence Code).

General

Except for questions specifically raised herein, the Judges' Committee
generally approves the tentative recommendation of the Commisticn. Hencr
only questions that expose areas of differences are specifically ralsed
herein.

Section TOl.

The Judges' Committee recommends restoring the URE phrase "if the
Judge finds" in the introductory language in this section. The Cormittee
comments that "the qualification of & witness is necessarily a question
for the judge; so, to eliminate the phrase, 'if the judge finds that, '
creates an uncertainty.”

The staff recommends against approval of this suggestion. A cons-
clentious effort has been made to eliminate the phrase "if the judge
finds" throughout the Evidence Code wherever it is unnecessary. It is
not necessary in Section 70l becmuse the subject of this section is covered

by Evidence Code Section 405, providing in part "The judge shall determine
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the existence or nonexistence of the preliminary fact . . . .+ ."

The second point raised by the Judges' Committee In conneftion with
this section is the suggestion to delete the phrase "by the judge and Jury”
following the word "understood" in subdivision (a), Fhe Judges' Cormitiee

states that this phrase adds nothing to the substance of the section.

Section TOZ.

The Judges' Committee recommends restoring the URE "prerequisite”
language to thils section. This is coupled with two other suggestions.
First, the Committee suggests that the phrase “provided that the requirement
of personal knowledge is deemed waived unless there 1s objection" should
be added to the section; second, The Committee recommends that the dis-
cretionary suthority of the judge to receive testimony conditionally,
subject to the showing of the witness' personal knowledge being later
supplied in the course of the trial, should be deleted from this section.
The net effect of this suggestion is that,
against objection of a party, a witness' personal knowledge must be shown
"pefore the witness is permitted to give any testimony”. The Committee
comments in support of this recommendation as follows:

The difficulty of erasing from the minds of the Jury that which

they already heard is well known. If evidence is recelived

and the jury later instructed to dlsregard it, it is difficult

for the jury to heed the court's admonition to disregard such

testimony. Conversely, we can concelve of no verticulsdr difficulty

in requiring, as a prerequisite, proof of personal knowledge prior
to the giving of relevant or material testimony.

Section 702 eliminstes specific language indicating that the judge

can receive the testimony of a witness conditlionally subject to evidence



of his personal knowledge being later supplied in the course of the trial.
This identical matter is covered in Section hOS[b}, dealing generally
with proffered evidence as to the existence of the preliminary fact. (Sub-
division (a)}{2)} of Section 403 refers specifically to the personal know-
ledge required of a wiltness .} Hence, the Committee's suggestion in regard
to this matter is already reflected in Section 702 as presently drafted.

Though not dealt with specifically, the question of walver is sub-
stantively covered by Evidence Code Section 353, which provides in part
that a "finding shall not be set aside . . . by reason of the erroneous
admission of evidence unless: (a) There appears of record an objection
to or a motion to strike the evidence that was timely made and so stated
as to make clear the specific ground of the objection or motion . . . M

Similarly, the "prerequisite" language suggested by the Committee
is not specifically included in the Evidence Code, this mtter is sube
stantively treated in Section 403, The Commission previously approved
the deletion of the "prerequisite” language for reasons exactly opposite
o that mentioned in the comment by the Judges' Committee, namely, that
the Commission did not want to make it explicitly clear that personal
knowledge must be shown as "prerequisite"” to the giving of testimony by
& witness, i.e., explicitly stating that a personal knowledge founda-
tion must be laid before a witness is permitted to testify. Under bath
the existing law and the proposed statute as drafted, it is clear that
this must be done; however, this is not made as explicitly clear as it
would be by accepbing the suggestion of the Judges' Committee. In light
of the strong views expressed by the Commission in this regard, the

staff makes no recommendation in regard to this suggestion. However, if
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the Commission desires to put in explicit language regarding this matter,
the staff suggests the following to accomplish this purpose, changing
subdivision (a) of Section 702 to read:

(a) Except as provided in Section 721, "tke testimony of a

witness concerning a particular matter is inadmissable unless

he has personal khowledge of the matter. Against the objection

of a party, such personal knowledge must be shown as a pre-

requisite for the testimony of the witness.

It should be noted that the Judges' Committee approved including
expllcit reference to the power of the judge to reject the testimony of a
witness concerning a metter if the witness does not have personal know-
ledge thereof., While this matter also is covered by Section 403 (re-
garding the jJudge's authority with respect to findings of preliminary
fact) the Commission previously disgpproved inecluding specific language

in this section.

Sectlion T10
The Judges' Committee recommends the deletion of the specific refer-
ence in this section to "Chapter 3 {commencing with Section 2093) of
Title 6 of Part 4 of the Code of Civil Procedure,” which presently
sets forth the form of cath, affirmatlion, or declaration. Instead, the
Commnlittee would substitute & reference to "as reguired by law" for the
reason that '"the code section, or its number, may be changed at any time."
The Commission previously considered this problem and specifically
rejected the original URE language containing a broad reference to "as
required by law"”, preferring instead that the specific reference be

inciuvded. The staff{ believes that the speclfic reference 1s helpful since
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the section refers to "in the form provided by law." In accord with the
Commission's previous decision, the staff recommends against changing
the present language. However, the staff does not feel strongly one way

or the other in regerd to this matter.

Section 750

Insofar a8 this section relates to interpreters and, therefore, is a
restatement of subdivision (2) of Rule 17, the Judges' Committee approved
this section.

Sections 78., 785, and 768

The comments of the Judges' Committee relate specifically to Section

781 only. {(Section 785 is a restatement of subdivision (3) of Rule 20,
as to which the judges had no specific comment but apparently approved
sub silentio; Section 788 is new and supersedes subdivision (2) of Rule
20, as to which the judges had no specific comment but apparently apprev:d
sub silentio.)

The Judges' Committee had two specific comments in regard to Section
781. TFirst, they comment that "no purpose is served by substituting the
word ‘attacked! or 'impeired' (URE) for the word 'impeached' which has a
cormon meaning in law." The staff believes that the word Tattack' is
more appropriate than either of the other words since both "impaired"
and "impeached" preperly relate to the gffect of the evidence rather than
the purpose for which it is admitted. Second, the Committee would substan-
tially revise Secticn 781 to read in substance as follows:

The credibility of a witness may be attacked (impeached) or
supported by any party, ineludéng-the-gariy-eadiing-hin ,

providing the party calling him first shows that reasonable
diligence was employed to ascertain what the nature of the
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witness' testimony would be, and the actual testimony is
different.

The effect of this suggestion would be to substantially re-enact the
present law (vhich requires surprise and damaging testimony) and would
emasculate the theory of permitting a party to atiack the credibility of
his own witness. The staff believes that the Commission's current recom-
mendation, that eliminates the theory of a party wouching for the credi-
bility of a witness for all of the reasons mentioned in its original
comient to Rule 20 (see printed pamphlet on Witnesses at 714), is a
sound rule and a desirable change in existing law. Hence, the staff
recommends against changing Section 715 in the manner suggested by the

Judges' Committee.

Section 784

In accord with the comments received from the two distriet attor-
neys (see Exhibits I and II to Memorandum 64-45), the Judges! Committee
strongly condemns what is now subdivision (a) of Section 784 and notes
that "all members of the committee are in agreement that subdivision
[(a)) should be eliminated." For the reasons mentioned in the principal
memorandum and in light of this additional condemnation, the staff renews
its recommendation that subdivision (a) of Section 784 be eliminated.

The Judges' Committee was divided as to what is now subdivision (b)
of Section 784. "Some members of the committee believe that subdivision
[(v)]) should be amended to make the conviction of a felony always ad-
missible to attack the credibility of a witness, provided that prima

facie evidence of conviction is available. Qther members of the committee
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believe that subdivision [{b)] should be adopted sulstontially as proposed
by the Cormission, except thaet [paragraph (2)] should be amended to provide
that such evidence is admissible only if the party attacking his credibi-
lity produces prima faclie evidence of conviction." Thus, while there is
disagreement as to the merits of this subdivision, the committee appears
to be in accord that paragraph (2) of this subdivision should be amended
te require the production of compebtent evidence of conviction rather than,
as at present, attempting to retain the existing law in regard to permit-
ting the conviction to be shown by the testimony of the witness himself
(but adding the requirement that competent evidence of the conviction is
available, if required}. The stafl strongly reccommends against making any
substantive change in subdivision (b} that would permit impeachment by the
showing of any felony and suggests that the existing language in this
regard (modified as suggested in Memorandum £L-45 at pages 16-17) be re-
tained. However, the staff feels that there is some merit in requiring
independent evidence of the record of convicticn to te produced before

the credibility of a witness may be attacked by such record. Accordingly
if the Commission approves the judges' recommendation in this regard, the
staff recommends that paragraph (2) of sukdivision (b} of Section 78k be
revised to read as follows:

(2} The porty attacking tic eredibility of .. witness has
produced competent evidence of the record of conviction.

The Judges' Committee was similarly divided as to subdivision {c¢)
of Section T34. "Some members of the committee believe that subdivision
(3) should be eliminated entirely; other members of the committee believe

it should be amended so as to permit the various items mentioned there-




under to be used as rebuttal by the witness sought to be impeached.” The
staff strongly recommends ageinst either of these suggestions. Paragraph
(2) of subdivision (c) states existing California law as explicitly
stated in Sections 2051 and 2065 of the Code of Civil Procedure. Para-
graphs (1), {3}, and (4) of subdivision (3) are logical extensions of the
present policy based upon a desire to eliminate the present illogical
distinctions arising from the type of conviction (i.e., whether felony
or misdemeanor) and the type of rehabilitation {i.cs, whether a certifi-
cate of rehabilitation following a state prison sentence for a felony,

or rehgbilitation of a probationer, whether a felon or a misdemeanant
(Penal Code Section 1203.4), or rehabilitation of a risdemesnant who was
not granted probation (Penal Code Section 1203.4%), or rehabilitation of
a juvenile (Penal Code Section 1203.45)). Paragraph (5) of Subdivision
(c} of Section 784 is included to provide similar treatment to persons
who have been convicted for a crime in another jurisdietion and re-
lieved of the penalties and disabilitlies therefrom pursuant to sub-
stantially equivalent provisions. Hence, the staff strongly urges that
this subdivision be retained intact for the purpose of raking a substan-

tial improvement in the present chaotic law.
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Seetiong 768 and 769

Tliese secticns are based in par: on subdivision (1) of Rule 2g2.
The Cormittee suggests that "in all fairness to the witness he should
have an opportunitytc examine the written statement or writing claimed
to be contradictory, before being required to answer concerning the prior

1t

staterent.” For this reason, "and because it is contrary to the theory
of discovery in California" the Committee suggests in effect that the
existing law bte retained, +thereby requiring a party to exnidbit to the
witness a writing mede by him that is inconsistent with any part of his
testinony before examining him coneerning the inconsistency. For the
several reasons mentioned in the comments to these sections, the staff

recompends that the existing language be retained and that the Committee's

recomuendation in this regard be disapproved.

Seetion 787
The Ccumittee suggests that the following be sdded at the end of
subdivision (a) of this section (new matter underlined):
(a) The witness was so examined while testifying as to
five him an opportunity to identify, explain, ox deny the

statement at the time the prior statement is first offered
in evidence.




——

The staff 1s not quite sure what the Judges' Committee intends by this
suggested addition in language. Apperently, the Committee would require
that a witness be examined so as to give him an opportunity to identify,
explain, or deny the statement coincidentally with the introduction of the
prior inconsistent statement. This is contrary to the Commission's primary
purpose in permitting the judge to exclude such evidence and permitting an
attack on the credibility of several different witnesses who are parties

to a prior inconsistent statement in writing--i.e., if the judges' recommen-

dation were adopted, it would sppear that a single written statement that
affects the credibility of several witnesses could not be uscd effectlvely
to atiack the credibility of each of the witnesses since the statement would
have %0 be disclosed during the examwinaticn of the first witness.

The Committee further recommends that subdivision (b} of this

section be eliminated for the reason that "the witness should have an
opportunity at any time to refute prior inconsistent statements.” This

is precisely what 1s accomplished by the present language in that the
judge has discretionary authority to exclude extrinsic evidence of the
prior inconsistent statement if the witness has been excused from giving
further testimony in the action. The staff thus recommends against mking
any change in this section.

[The staff believes that there may be some misunderstanding with
respect to the operation of Sections 768, 769, and 768. Insofar as these
sections relate to the admissability of extrinsic evidence of a witness'
prior statement in writing that is inconsistent with any part of his tes-
timony, the effect of these sectlons is as follows. The examining party

need not disclose any information concerning the writing nor exhibit the
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writing to the witness {Sections 768 and 762), but the judge may exclude
extrinslc evidence (E;E:’ the writing itself) unless the witness was so
examined as to give him an opportunity to identlify, explain or deny the
statement or the witness has not been excused from giving further testimony
(section 788). We believe this treatment of prior written statements,
which is generally consistent with the present law's treatment of prior
oral statements, is superior to the existing (alifornia law. Hence, we
recommend that no changes be made in these sections.]

The Judges' Committee raised no other questions in regard to this
subject.

Respectfully submitted,

Jon D. Smock
Associate Counsel
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Rev,-for July 196k Meeting
700-702

DIVISION 6. WITNESSES

CEAPTER 1. COMPETENCY

§ 700. Generel rule as to competency.

700. Except as otherwise provided by statute, every person 1s
qualified to be a witness and no person is disqualified to testify to any

matter.

§ 701. Disqualifieation of witness.

70k, A person is disqualified to be a witness if he is:

(e) Incapable of expressing himself concerning the matter so as to
be understood by the judge and jury either directly or through interpretation
by one who can understand him; or

(b) Incapable of understanding the duty of & witnmess to tell the truth.

_§~ 702. Personal knowledge.

702. (a) Subject to Section 721, the testimony of a witness concerning
a particular maetter is inadmissible unless he hae pevsonal knowledge of
the rmatter.

(b) Evidence of & witness' personal knowledge of & matter may be provided

by his own testimony.
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C T703-711

§ 703. Judge as witness.

703. Ageinst the objection of a party, the judge presiding at the
trial of an action may not testify in that trial as a witness. If, after
guch objection, the judge finds that hisg testimony would be of importance,
he shall order the trial to be postponed or suspended and to take place

before another judge.

§ 70k,  Juror as witness.

TO%. (a) A member of a jury, sworn and empaneled in the trial of
an action, may not testify in that trial as a witness. If the Judge finds
that the juror's testimony would be of importance, he shall order the trial
to be postponed or suspended snd to tske place before ancther jury.

C. (v} This section does not prohibit a juror from testifying as to the
matters covered by Section 1150 or as provided in Section 1120 of the Pensal
Code.

CHAPTER 2. OATH AND CONFRONTATION

§ T10. Cath required.

T10. Every witness before testifying shall take sn cath or make an
affirmation or declaration in the form provided by Chapter 3 (commencing

v 1th Sectlon 2093) of Title 6 of Part 4 of the Code of Civil Procedure.

§ 711. Confrontation.

C

Til, &t the trial of an aetlon, & witness can be hoard only in the presecce
an(. subject to the examination of =all the parties to the action, if they choose

to attend and examine.
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CHAPTER 3. EXPERT WITNESSES

Articie 1. Expert Witnesses Generslly

§ 720. Qualification as an expert witness.

720. (a) A person is qualified to testify as an expert 1f he hae

~ special knowledge, skill, experience, treining, or education sufficient to

' qualify him as an expert on the subject to which his testimony relates.

(b) Evidence of a witness' special knowledge, skill, experience, training,
or etucation may be provided by his own {estimony.

{(c) In exceptional circumstances, the Judge may receive conditionslly
the testimony of & witness a8 an experty subject to evidence of his special
knowledge, skill, experience, training, or cducation teing later supplled in the

course of the trial.

721. Testimony by expert witnees.

721. A person who is qualified to testify as an expert mey testify:

{a} To any matter of which he has personal knowledge to the same

- extent (including testimony in the form of sn opinion) as a person who is not

an expert.
{b) To any matter of which he has persoral knowledge if such matter

is within the scope of his special knowledge, skill, e xperience, training,

or education.
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72172k
(:v (c) Subject to Section 801, in the form of an opinicn upon a subject  at
is within the scope of hils special knowledge, skill, experience, training, or

education.

§ 722. Cross-examination of expert witness.

722, (a) BSubject to subdivision (b), a witness testifying as an
expert may be cross-examined to the same extent as any other witneses and, in
addition, may be fully crcss~examined as to his qualiricstions and as to the
subject to which his expert testimony relates.

{v) A witness testifying as an expert in the fcrm of an opinicn may not
be eross-examined in regard to the coatent or tenor of any publicaticn unless

*g rclerred to, considered, or relied upon such publication in arriving at o

fcrming his opinion.

™

§_723. Credibility of expert witness.
: 723. (a) The fact of the appointment of an expert witness by the
 judge may be revealed to the trier of fact as relevant to the credibility
of such witness and the weight of his testimony.
{b} The compensation and expenses pald or to be paid to an expert
witness not appointed by the judgz is & proper subject of inquiry as relevant

to hie credibility snd the weight of his testimony.

§ 724, Iimit on number of expert witnesses.

724, The judge may, et any time before or during the trial of an action,

1imit the mmber of <xpsrt witnesses to e called by any party.

e Article 2. Appointment of Expert Witness by Court
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§ 730. Appointment of expert by court.

730, When it appears to the judge, at any time before or during the
trial of an action, that expert evidence is or may be regquired by the court
or by any perty to the action, the judge on his own motion or on motion
of any party may appoint. one or more persons to investigate, to render s
report as may be ordered by the court, and to testify as an expert at the
trial of the actlon relative to the fact or matter as to which such expert
evidence is or may be required. The judge may Tix the compensation for such
services, if any, rendered by any person appointed under this section, in
addition to any service as a witness, at such smount as seems reascnable to

the judge in the exercilse of his discretion.

§ 731. Payment of expert appointed by court.

731, {(a) In all criminal actions and juvenile court proceedings, thc
ccupensation fixed under Section 730 shall be a charge against the aounty 1in
which such action or proceeding is pending and shall be paid out of the
treasury of such county on order of the court.

{v) In any county in which the procedure prescribed in this article
has been authorized by the board of supervisors, on order of the court im any
civil action, the compensation so fixed of any medical expert or experts shell
also be a charge against and paid out of the treasury of such county. Except
as otherwise provided irn this section, in all eivil actions, such compensa-
tion shall, in the first instance, be apportioned and charged to the several
parties in such proporiion as the judge may determine and may thercafter

be taxed and allowed in like manner as other costs,
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§ 732. Calling and examining court-appointed expert:.

732, Bubject to Article 1 (commencing with Section 720), any person
approinted by the court under Section T30 may be called and examined by any
party to the acticn or by the court itself. When such witness is called and
exanined by the court, the parties have the same right as is expressed in
Section TYl to cross-sxamine the witness and to object to the questions

asiied and the evidence adduced.

§ 733. Right to produce other evidsnce.

T33. Nothing contained in this article shall Te deemed or construed
to prevent any party to any action from producing other expert evidence as
to such fact or matter, but where other expert witnesses are eslled by a
parsy to the action, they shall be entitled to the ordinary witness fees
only and such witness fees shall be taxed and sllcwred in like manner as

other witness fees.

CHAFTER &4, INTERPRETERS AND TRANSLATCRS

§ 750. Rules relating to witnesses apply to interpreters.

T50. An interpreter or translater 1s subject to all the rules of

laxr relating to witnesses.

§ 751. Interpreters for witnesses,

751. {a) When a witness, inciuding a witness vho cannot communicate in
the Cnglish language, is incapable of expressing himself concerning the
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matter 50 ao to be understood by the judge and jury direcily, an interpreter
who can uwnderstand him shell be sworn to interpret for hin.

{b) The interpreter shall bec cppointed and ccupensated as
provided in Article 2 (ccmmencing with Seeticn 730} of Chapter

3.

§ 752, Translators of writings.

752. (a) When the wristen cheracters in a writing offered
in evidence, including a writing in any language other than the English
language, are Incepable of being deciphered or understood by the judge and
Jury direetly, a translator who can decipher the cheracters or understand
the language shall be sworn to decipher or translatie the writing.

{(b) The translatcr shall be appointed and cczpensated
as provided in Article 2 (ccmmeneing with Section 730) of

Chaomter 3. .

§ 753. Interpreters for deaf in criminal and commituent cases.

753. (a)} As used in this section, "deaf person’ means a person with
a hearing loss so great as to prevent his understanding normal spoken
lanpuage with or without a hearing aid.

(b} In any criminal acticn vhere the defendant is a deaf person, all
of the proceedings of the trial shell be interpreted to him in a language
that he can understand by a gqualified interpreter appointed by the court.

{¢) In all cases where the mental condition of a person who is a deaf
person is belng considered and vwhere such person may be ccumitted to a

mental institution, all of the cowrt proceedings pertaining to him shell be
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interpreted to him in a language that he understands by a qualified inter-
preter appointed by the court.

(4} An interpreter asppointed under this secticn shall take an eath
that he will meke a true interpretation to the Person accused or being
examined of all the proceedings of his case in a larguage that he understands
and that he will repeat such perscn's answers to guestions to counsel, judge,
or jury, in the English language, with his best skill and Judgument .,

(e) Interpreters appeinted under this section shall be pald for their
services a reasonable sum to be determined by the judge, which shall be a

charge against the county.

CHAFTER 5. METHOD AND SCOPE OF EXAMINATION

Article 1. Definitione and Congstruction

§ 760. Direct examination.

T€0. The examination of a witness by the party producing him is

dencmineted the direct exemination.

§ 761. Cross-examination.

76l. The examination of a witness by any party other than the party

producing him is denominated ihe cross-examination.

§ 762. Leading question.

762. A question that suggests to the witness ihe answer that the

exanining party desires is dencminated a leading question.
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§ 763. Parties represented by sane attorney.

763, For the purpose of this divisicn, parties represented by the

sane attorney are deemed to be a single party.

Article 2, Iamination of Witnesses

§ 765, Judge to control mode of interrogation.

T65. (a) The judge shall exercise reasonable control over the mode
of interrcgation of a witness so as to make it as rapid, as distinct, as
little anncying to the witness, and as effective for the extraction of
truth, as may be.

(b) Subject to subdivision (a) and Section 352, the parties may ask

a witness such legal and pertinent guesticns as they see f£it.

§ 766. Responsive answers.

T66. A party examining s witness is entitled %o answvers that are
responsive to his duesticns, and answvers that are not responsive shall be

stricken on motlion of any party.

§ 767. Leading questions.

767. A leading question may not be asked of a witness on direct examin-
ation except 1n the sound discretion of the judge where, under special

circumstances, it appears that the interests of Jjustice reguire it.

§ 768, Vritings.

768. (a} In examining a witness cencerning a writing, including a
statcment made by him that is inconsistent with any pert of his testimony
at the hearing, it is not necessary to show, read, or disclose %o him any

pert of the writing.
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(v) If a writing is showm to a witness, all rarties %o the action must
be given an opportunity to inspect it before any question concerning it

may be asked of the witness.

§ 769. Inconsistent statement or cconduet.

769, In examining a witness concerning & statement or other conduct
by him that is incomsistent with any part of his testimony at the hearing,

it is not necessary to disclose to him any informsiion concerning the state-

ment or other conduct.

§ 770. Refreshing recollection with a writing.

770. If a witness, elther while testifying or pricr thereto, uses a
writing to refresh his memory with respect to any maitier about which he testi-~
fieg, the writing must be produced ai the request of any party, who may, if he
chooses, inspect the writing, crcss-examine the witness concerning it, and

read 1t to the jury.

§ 771. Cross-exewlnsticn,

T7l. Subject to the ldmitations of Chapter 6 (commencing with Section 780):
{a) A witness called by one party msy be cross-examined on any fact or
matter relevant to the action by all other parties to the action in such

order as the judge directs.

(b) Wotwithstanding subdivisicn (a), a defendcni in a eriminal action
who vestifies in that actlcn upcn the merits beforc uhe trier of fact may be

cross-examined only as to those waiiers about which he wac examined in chief.

§ 772._ _Order of examindtion.

772. Unless the jﬁdge 6tﬁefwise directs, the direct examination of a

witness must he'ccﬁéluded before tie eross-exsmination of the same witness begins.
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§ 773. Re-examination.

T73. A witness once examined cannot be re-exarined as to the same
matter without leave of the eourt, but he may be ro-eramined as té any new
matcer upon which he has been examined by another narty to the action.
Leave is granted or withheld in the exercise of the sound discretion of

the court.

§ 77k. Judge may call witnesses.

774. The judge on his ovn moiion may call witnesses and interrogate
then the same as if they had been produced by a party to the action, and
the parties may object to the questions asked and the evidence sdduced the
same as 1f such witnesses were called and examined by an adverse party.
Such witnesses may be vross-examined by all perties to the actlion in such

orider as the judge directs.

§ 775. Cross-examination of another party or witness.

Ti5. & party to the record of any civil action, or a person for whose
imediate benefit such action is prosecuted or defended, or a director,

officer, superintendent, member, agent, employee, or managzing agent of any

such party or person, or any public employee of a public entity when such public

entity is a party to the actiom,mey be called and examined by any other party
to the action as if under cross-exarination at any time during the presenta-
tion of evidence by the party caliing the witness. The party calling such
witness is not bound by his testimony, and the testimony of such witness

may be rebutted by the party calling him for such examination by other

evidence.
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L witness examined under the provisions of this section may be cross-
exanined by all other parties to the action in such crder as the judge
directs, but the attorney for the party with whom the vitness is ddentified

way cross-examine such witness only as if under direct examination.

§ 776. Exclusion of witnesses,

776. (a) Subject to subdivisions (b) and (c}, if any party requests
it, the judge may exclude from the courtroom any writness of another party
not at the time under examination so that such witness cannot hear the
testimony of cther witnesses,

(b) A party to the action cannot be excluded under this secticm,

(c} If a person cother than = natural person is a party to the action,

en officer or employee designated by its attorney iz entitled to be present.

§ 777. Recall of witnesses.

TiT. After a witness has been excused from giving further testimony in
the zction, he cannot be recalled without leave of the court. Leave 1s

gramied or withheld in the exercise of +the sound diseretion of the court.

CHAPTER 6, CREDIBILITY OF WITNESSLD

Article 1., Credibility Generally

§ 700. Credibility of witnesses generally.

780. Except as otherwise provided by rule of law, the credibility of
a witness may be affected by any statement or other conduct that has any
tendency in reason to prove or disprove the truthfulness of hils testimony at
the hearing, ineluding but not limited to any of the following:

~611.-
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(e} His demeanor while testifying and the manner in which he testifies.

(b} The character of his testimony.

() The extent of his capacity to perceive, tc rccollect, or to
corrivnicate any fact or matter aboul which he testifies.

(¢) The extent of his oppertunity to perceive any Tact or matter about
whichh he testifies,

{e) His character for honesty or veracity or their opposites.

(f) The existence or nonexistence of a bias, interest, or other
improper motive,

(g) & statement previously made by him that is consistent with his
testimony at the hearing.

(h) A statement made by hiw that is inconsisternt with any part of his
testimony at the hearing.

(i) The existence or nonexistence of any fact or matter testifled to
by him.

(i) His attitude toward the zction in which he testifies or toward
the ziving of testimony.

(k) His admission of untruthfulness.

Article 2, Attacking or Supporting Credibility

§ 7C1. Parties may attack or support credibility.

T81. The credibility of a witness may be attacked or supported by

any party, Including the party calling him,

-Gl2~
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§ '7G2. Character evidence generslly.

782. Evidence of traits of his character other than heonesty or
veracity or their opposites is inadumissible to attocek or support the

crecivility of a witness.

§ 7°3. OSpecific instances of conduct.

783. Subject to Section 764, evidence of specific instances of his
concuct relevant only as tending to prove a trait of his character is

inaciissible to attack or support tle credibility of a witness.

§ 70k, Convietion of witness for a crime.

784,  (a) In a criminal action, evidence of the defendant's conviction
for & crime is inadmissible for the purpose of atiacking his credibility
as a vitness unless he has first introduced evidence of his character for
honesty or veracity for the purpose of supporting his eredibdility.

(b} Subject to subdivision (c), evidence of the convietion of a
witness for a crime is inadmissible for the purpose of attacking his credibility
unlegs the judge, in proceedings held out of the presence and hearing of
the jury, finds that:

(1) An essential element of the crime is deception or false statement;

(2} The party attacking the ecredibility of the wiiness can produce, if
required, competent evidence of the record of convictiion,

{c) Evidence of the conviction of a witness for a crime is inadmissible
for the purpose of attacking his credibility if:

(1) A pardon based on his innocence has been pranted to the witness by

the jurisdiection in which he was convicted.
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{2) A certificate of rehabilitation and pardon has been granted to the
witness under the provisions of Chanter 3.5 (commencing with Section 4852.01)
of Witle 6 of Part 3 of the Penal Code,

(3) The accusatory pleading zpgainst the witness has been dismissed
uncer the provisions of Penal Code Jection 1203.4 or 1203.4a.

{4) The record of conviction has been sealed under the provisions of
Penal Code Section 1203.45,

(5) The conviction was under the laws of another Jurisdiction and the
wivness has been relieved of the penalties and disabilities arising frum.
the conviction pursuant to a procedure substantially equivalent to that

referred to in paragraph (2), (3}, or (4).

§ 705. Cood character of witness.

785. Evidence of the good character of a witness is inadmissible to
support his credibility unless evidence of his bad character has been

adnitted for the purpose of attacking his eredibility.

§ 706. Religious belief.

786. Evidence of his religious belief or lack thereof is inadmissible

to attack or support the credibiliiy of a witness.

§ 767, Inconsistent statement of ritness.

787. If offered for the purpose of attacking the credibility of s
witness, extrinsic evidence of a statement made by the witness that is
inconsistent with any part of his {estimony at the hearing may be excluded

unlcss:

614~
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(a) The witness was so examined while testifying as to give him an
opportunity to identify, explain, or deny the statement;

(b) The witness has not been cxcused from givin; furiher testimony
in the action; or

(c) The statement is alleged to have been made after the witness had

been excused from giving further testimony in the acticn.

§ TCC. Prior consistent statement of witness.

758, Evidence of a stafement rreviously made by a writness that is
consistent with his testimony at the hearing is inadmissible to support his
creCibility unless it is offered alter:

(a) Evidence of a statement mzde by him that is inconsistent with
any cart of his testimony at the hearing has been afmitted for the purpose
of attacking his credibility, and the statement was made before the alleged
incensistent statement.

(b} An express or implied charge has been made that his testimony
at the hearing 1s recently fabricated or is influenced by bias or cother
improper motive, and the statement was made before the bias, motive for

fabri¢ation, or other improper moiive is alleged to have arisen.
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DIVISION 6. WITWESSES

§ 700. General rule as to competency

Comment. Section 7CO declares that, except as otherwise provided by
statute, "Every person is qualified to be a witness" and "no person is disqualified
to testify to any matter.” This sectlon thus states a broad rule of competency
that is limited only by specific statutory statement. It is based on subdivisions
(a) and {c) of the Uniform Rules of Evidence.

There are several sections in thilsg article and elsevhere that contain
specific limitatlions on Section 700. Thus, Section 701 states the minimum
capablilities that a person must possess to be a witness, i.e., the ability to
communicate and an understanding of the duty to tell the truth. Section 702
requires that a person have personal knowledge in order to testify as a witness
concernlng a particular matter. Sections 703 and 7Ok preclude judges and
Jurors from testifying under certain conditions. Section 710 requires that
every witness testify under cath. Various other sections relate to the
special qualifications reguired of a person in order to testify as an expert.

Considered in connection with the various sections that limit or restrict
the application of this section, Section 700 thus sets forth & general scheme
regarding the competency and gualification neceseary to be 8 witness. Under this
scheme, matters that relate to a witness' ability or opportunity to perceive
a particular matter or his memory, mental competence, experience, and the like,
go to the weight to be given his testimony rather than to his right to testify

at all concerning a particular matter (unless, of course, the witness'
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capabilities are so deficient that they negate the existence of any of these
requisites, such ag personal knowledge (Section 702) or the matters mentioned
in Section 701).

In many respects, this scheme is similar to the present California law,
for Code of Civil Procedure Section 1879 declares the general rule that "all
persons . . . who, having organs of sense, can perceive, and, perceiving, can
make known their perceptions to others, may be witnesses.”" This general rule
specifically is made subject to The rules of disgualification on the tasis of
insanity, infancy, and the dead man statute (CODE CIV. PROC. § 1880, superseded
by this article) and privilege (CODE CIV. PROC. § 1881, superseded by Division 8).
In zddition, the witness must fake an cath to testify truthfully--or make an
affirmation or declaration to the same effect--and rmst have an understanding
of the cath. CODE CIV. PROC. §§ 1846 (oath requirement, continued in effect
by Section TOL(b)), 2094-2097 (form of oath, affirmation, or declaration). Other
code sections limit testimony 1n particular cases or circumstances. Penal
Code Section 1321 makes the rules of competency in criminal cases the same as
in civil cases unless otherwise specifically provided.

The principal effect of this general scheme upon the existing California
law is considered in the discussion of each of the separate sections containing

limitations upon Section 700. See, particularly, the Comment to Section TOL.

§ To0
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§701. Disquslifiecatiocn of witness

Ccmment. Section 701 relates to the minimum copavillties that a person must
possess to be a witness. Under existing Californis law, the competency
of o witness depends upon his ability to understand the cath and to
percelve, recollect, and communicatc. '"Whether he Cid perceive
accurately, does recollect, and is communicating cccurately and

trucifully are questions of cradivility to be resolved by the trier of

feet." People w McCaughan , Lo Ccal.zd Log, h20, 317 F.2d o7k, 981

{1257). On the other hand, Secticn JO1l requires mercly the ability

to communicate and the ability Lo wnderstand the duly +to tell the
truth. The two missing gqualifications--the abllity to perceive and to
recollect-~are found only to a very limited extent in Section 702,

which permits the trial judge to exclude the testimony of a witness

where 1t is obvious that the witness does not have "perscnal knowledge"
(ac, Tor example, where his knowlelpe of the event is derived scolely from
the siatements of others).

“he practical effect of Sectior TOL (together vith Sceiion 702)
is Lo change the nature of the Jjulic's inquiry regarding the competency
o o child c» a person suffering from rental impairment to testify con-
cernlng an event. These sections have little signilicanti sffect on
exioting law with respect to other persons as witnesscs. 43 the
following discussion indicates, these sections in scme ceses would
pernit testimony by children and persons suffering from mencal ime
pairment who are disqualified from testifying under cuisting law. But,
in such cases, vwhere a person an coummicate adequately, can understand
the duty to tell the truth, and hos personal knowledge, the sensible
course of action is to put the person on the stard ond to let him tell
his story for what it may be worth. The trier of Iact car consider his imma-
twrity or mental condition in deterrining the eredltility of his testimony.

The alternative--to execlude the testimony--may depiiive the trier of fact

0
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of the only testimony availsble.
thildren., Code of Civil Frocec:me Section 1850(2) (superseded by
Sectlons T0O-T02) provides that "children under ten yoors of age,
vhe appear incapable of receiving just impressions of the Tacts

respecting vhich they are examines, or of relating then truly,” are

incormpetent as witnesses. This secvlon means that o child under 10

mwss possess suffieient intelligzerce, understanding, and ability to
reeeive and fairly accurately recowrt his impressions, and he must have
an “nderstanding of the nature of an oath and a moral sensibility +to

realize thal he should tell the truth and that he ic likely o he

puniched for a falsehood. DPeople v. Burton, 55 Cal.2d 326, 341, 11

Cal. Dptr. 65, 69-70, 359 P.2d 433, 437-438 (1961). If the judge is
not rversuaded that the child has these abilities, the child is dige-
qualified as a witness.

Under Section 701, the judge makes no similar iaduiry as to the
witness' ability to perceive and to recollect, excen: to the extent
thot these matters are necessary to determine whether the chiid has the
requisite personal knowledpge under ‘ection 702 (vhich requires the
Jucge to permit the child to testify if any trier of fact could reason-
ably conclude (see Section 403) that the child has the ability to
perceive and to recollect). It is unlikely, however, that she difference
in the nature of the judge's inguiry would result in any great change
in actual practice. Under existin: iow, as under ccuions 7Ol and 702,
the person objecting to the testimouy of the child has the burden of

showving incompetency. People v, Craig, 111 Cal. k€0, 49, bk Pac. 185, 188

(1C¢6); People v. Gasser, 3l Cal, Lppe 5H1, 543, 160 Pac. 157, 158

(1217); People v. Holloway, 28 Cal. App. 21k, 218, 151 Pac. 975,

~£03- § 701
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977 (1915}, HMoreover, the determination of competency is primarily
within the judge's discretion, and the California cascs indicate that
chiliren of very tender years are commonly permittel o vesvify. WITKIN,

CALTIFORATIA BVIDENCE § 389 (1958).  .ze Bradburn v. - zacock, 135 Cal. App.2d

161, 16k-165, 286 P.2a 972, o7k (1935) {held, it wos reversible error

to vefuse Lo permit a child to teziify without conuueting & voir dire
anination to determine hisg competency. 'We camnol say that no child
of 5 yesyrs and 3 months is capable or receiving jus: ilmpressions of the
facts that a man whom he knows in & wruck which he lmows ran over his
livile sister. NoOr can we sy that Ao child of 3 years and 3 months
woull remember such facts znd be able to relate ther: truly at the age of
5." {Imphasis in originel.)).

rersona of wnsound mind.” Code of Civil Proceiivre dection 1880 (1)

(svperseded by Sections 70O-T02) vrovides that ™hose vhno ave of unsound
mint at the time of their production For examination” connos be Wite
necses, But the test 1s the same ac for other witrosses wwmder Californis
lawr--an understanding o the cath and the ability to Perceive, recollect,
anC comuunicate; and if, for exampie, a propeosed withess suifers

frow some insane delusion or other rentsl defect thnt deprived him

of the ability to percelve the eveat about which iv iz rroposed that

he testify, he is incompetent to testify about thal cvens, People

v. sicCavghan, 49 Cal.2d 409, k21, 517 P.2d 97k, 931 (1957). Although

the urial judge determines whether the person is corpetent as a witness,
"sownd discretion demands the exercise of great caution in cualifying
as competent a witness who hag a history of insane delusicns relating
to the very subject of inquiry in a case in which the gquestion is not
siiply whether or neot an act was done but, rather, the manner in which

«604n §7o1
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it "ron done and in which testimony oe to details oy mean the difference
betveen convietion and acguittel.” Id, at h2l, 317 P.2d $21-082.

sactions TOL and 702 significanily change the ravure of the in-

qui.y the judge makes to determine Uhe competency of o person suffering
fros mental impairment. Under exisling law, the judge musi be
perstaded that a person of "unsow. mind” has the ability to per-
ceive and recollect; wheress, under these sectlons, she Judge must
pextit such person wo testify 1f any trier of fact could ceaclude
thot he has the ability to verceivc and to recollec:, i.c. "personal

movledge” under Section 702. See Section 403. See the Comment to Section 702.

‘e Dead Man Statute. The repecl of the Dead lian Statute (CCDE

77, Faoc. § 1880(3) is recamsendel elsewhere. Sec the Comment to Code
o U4ivil Procedure Section 1880. iicnce, this statutc vould no longer

te a pround for digqualificaticn of & proposed witness.

§702, Personal knowledge

Comment. Section TO2 concerns the gqualifications which a person
who iz otherwise competent to be a witnessmust poscess in order to
teotify concerning a particular matter. It deads only vita the quali-
ficoiions of a witness who is not testifying as an cxpert., (The
gqua_ifications of an expert witness are set forth in ifrticle 1
(comencing with Section 720) of Ciopter 3.)

Subdivision (a). Subdivision (o) restates the suwctance of and

supersedes Code of Civil Procedure jection 1845, which requires that

a witnesg mst have personal knowledge of the subject abeut which

he estifies. "Personal knowledge' means an impression derived from
the cxercise of the witness! own scnses. 2 WIGMORL, SVIDIMCE § 657 at

762 (34 ed. 1940). . § 701
~505=- § 702
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Jdthough Section 702 requires the testimony of o vitness to be
banct on hie personal knowledge, testimonial evidenrce not bosed on
tone witness' personal knowledge is competent in the absence of
tizely objection or motion to stric. {Section 355 pexmits inad-
miszizie evidence to be received ond relied on by the court unless
therc is a timely objection or motion to strike.) <his is existing
Californig law. Under existing lais, a5 under Section 702, an objection
must e made to the testimeny of a witness who does not heve perscnal
knoiledge; end, if there is no reascnable opportunivy to object during

the direct examination,a motion to sirike is appropriate alcer lack

of Lnovledge has been shown on crossw-examination, Fildew V. Shattuck

& 1iiymo Warehouse Co., 39 Cal. App. b2, 46, 177 Pac. 066, G0oT7

(3510} (objection to question properly sustained when Toundational

shovving of personal knowledge wes nct made); Sneed v. la arysville Gas &

Elcc, Co., 149 Cal. 704, 709, 87 Pac. 376, 378 (1905 (ervor o
overiule motion to strike testimony after lack of waovledsze shown on

cross-examination); Parker v. Smith , k Cal. 105 (1058){xc: stimony properly

stricken by court when lack of knovledge shown on ecross-eimnination).

The requisite showing of personsl knowledge reuuired uy Bection TO2
must be by evidence from which a tiler of fact could reasorably conclude
thal the witness has perscnal knowledge, 1l.e, evidence sufficient to
werrant a finding of personal knovledge. The judge need not be con-
vinced of the personal knowledge of the witness, and his devermination
to admit the evidence does not require the jury to Jind that the witness
has personal knowledge. See Section 403 and the Commient Shereto., Little
discussion of the extent of the foundational showins required can be
founc in the California cases. Apparently, however, a prims facie
shoving of personal knowledgoe is all that is required; the question as to whether
the witness actually has personal kntwledge is left for.the trier of fact to
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resolve on the issuc of credibility. See, e.s., People v. MeCarthy, 14 Cal. App.

143, 151, 111 Fac. 27k, 275 (1910}, Section 702 ¢lorifics the lav in
this respect.

Yhe judze may recelve a witness! testimony conditionslly, subject
to tne necessary foundation of percoral knowledge Ledngs supolied later
in The trial. This is merely a spocifie application of the broad power
of The Judpe with respect to the ovder of proof. Jec Uection 403(b).
SJec also Bection 320, Unless the ioundation is subsequently supplied,
the judge should grant a moticn teo cirike or shoulc ovder the testimony
gtricken from the record on his oun motion.

The judge also may reject the testimony of a witness tlat he has
perzongl knowledge where no trier of fact could reascnably conclude
tholt the witness has personal knovledge. See Section 503(c) and the
Coiment thereto. The rule is well setiled in Caliloraia that a trial judge
may Jeclde an issue of faet for & Jury if but one conclusicn can

reasonably be reached from the evicence, Blank v, Coilin, 20 Cal,2d

Wo7, k61, 126 T.2a 868, B70, (1oko)(dictum)("If tluc evidence con-

trary to the existence of the fact is clear, positive, uncontradicted,

ani of such a nature that it can nol rationally be dishelieved, the court
muze instruct the jury that the nonexistence of the fact has been
es:alblished as a matter of law.,"). In other jurisdictions, this rule re-
lacing to the functions of Judge zud jury has given rise to the subsidiary
rule that the judge may exelude The testimeny of a itness if no trier

of fact could reascnably conclude thai he has personcl knowledge of the

maLter in question. See Annots., 21 ALLJR. 141 {1202); 8 ALL.R.

507 -
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796 {1920). Mo appellate case has been found in California applying the
subsidiary rule, although it seems likely tkat it would be applied in an
appropriate case as a specific application of the general rule governing the

functions of the judge and the jury. Cf. Gackstetter v. Market Street Ry.,

130 Cal. App. 316, 323-32k, 20 P.2d 93, 96 (1933)(court should have stricken
passenger's testimony concerning gpeed of vehicle where withess admitted he
was reading newspaper at time of collision end "had little opportunity to
observe the speed").

Subdivision (a) has been made subject to Section 721 because an expert
witness in some instances may give opinion testimony not tased on personal
knowledge. See Sections 721 and 801.

Subdivision (b). This subdivision states that evidence of personal khowledge

may be provided by the witness' own testimony. This is the means ordinarily

used to establish that the witness has personsl knowledge.

§ 703. Judge as witness

Comment. Section 703 precludes the presiding Judge from testifying at
the trial of action over the objecticn of a party. It is based on Rule L2 of
the Uniform Rules of Evidence. Under existing California law, a judge may he
called as a witness, but the judge may in his discretion order the trial post-
poned or suspended and to take place before another judge. CODE CIV. PROC.
§ 1883 (superseded by Section 703).

Section 703 1s based on the fact that examination and crogs~examination
of a judge-witness may be embarrassing and prejudiclal to a party. By testifying
a8 a witness for one party, a judge appears in a partisan attitude before the

Jury. ObJjections to his testimoyy mist be ruled on by the witness himself.

~608-
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The extent of cross-examination mey be limited by the fear of appearing to
attack the Judge persomally. A party might be embarrassed to introduce
impeaching evidence. For these and similar reasons, Section 703 appears to be
superior to Code of Civil Procedure Section 1883. See generally People v.
Connors, 77 Cal. App. 438, 450-457, 246 Pac. 1072, 1076-1079 {1926){abuse of
discretion for the presiding judge to testify as to important and necessary
facts without proof of which the issue, which his testimony is designed to
support, cannot be sustained).

The second sentence, based on Section 1883 of the Code of Civil Procedure,
indicates the procedure to be followed in those cases where the Judge's

testimony would be important.

-609- § 703
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§ 7Ok, Juror as witness

Comment. Section 704 prohibits a juror from testifying as a witness
even without objection by a party. It is basedch Rule 43 of the Uniform Rules
of Evidence. Under existing California law, a juror may be called as a witpees,
but the judge in his discretion may order the trial postponed or suspended and
to take place before another jury. CODE CIV. PROC. § 1883 (superseded by Evidence
Code Section TO4).

A Jjuror~witness is in an ancmalous position. He {as juror) is required to
weigh his own testimony {as witness) with complete impartiality. Manifestly,
this is impossible. The adverse party, too, is placed in an embarrassing position.
He cannot cross-examine in such a manner as to antagonize the juror. He camnot
impeach for fear of antagonizing the juror. If he objects to the juror appearing
as g witness, the juror may regard the objection as a personal reflection
upon his ckaracter and veracity. For these reasons, Section 704, which prohibits
& Juror from testifying even though no objection is made, appears to be superior
to Code of Civil Procedure Section 1883.

The second sentence of subdivision {a), which is tased on Code of Civil
Procedure Section 1883, preserves the existing California practice of continuing
the case for trial before another jury when it is necessary for a juror to
testify and it would be improper to permit him to do so.

Section 704 does not prohibit a juror from testifying as to the
occurrence of events likely to have improperly influenced a verdict. The language
in subdivision (b) makes this clear. Therefore, under Section 700 (which provides
that all persons are competent to testify) a juror is competent to testify as to

the matters specified in Section 1150.

-610- § 7Ok



\

Prepared for July 1964 Meeting

Together with Section 1150, subdivision (b) will change the existing
California law. Under existing law, a juror is incompetent to give evidence

as to ratters that might impeach his verdict. People v. Gray, 61 Cal. 164, 183

(1882). See also Siemsen v. Oskland, S.L., & H, Elec. Ry., 134 Cal. 49, 66 Pac.
672 {1901). He is competent, however, to glve evidence that no misconduct was
committed by the Jury after independent evidence has been given that there was

misconduct. People v. Deegan, 88 Cal. 602, 26 Pac., 500 {1891}. By statute, a

Juror may give evidence by affldavit that a verdict was determined by chance.
CODE CIV. PROC. § 657(2) (recommended for amendment to exclude reference to
specific types of misconduct, preserving general reference to any misconduct).
The courts have further held that affidavits of Jurors may be used to prove
that a juror concealed bias or other disqualification by false answers on 3925

dire (Williams v. Bridges, 140 Cal. App. 537, 35 P.2d 407 (1934)) or was mentally

incompetent to serve as a Jjuror {Cburch v. Capital Freight Lires, 141 Cal. App.2d

246, 296 p.2d 563 (1956} ).
The rule that jurors' affidavits may be used to show concealed
disqualificaticn has been extended by recent cases so that there may be little

left of the underliying rule of incompetency. In Shipley v. Permanente Hospital,

127 Cal. App.2d 417, 274 P.2d 53 (1954) {@icapproved in Kollert v. Cundiff,

50 Cal.2d 768, 329 P.2d 897 (1958). insofar as the court's interpretation

of Code of Civil Procedure Section 657{1} is concerned, though the Kollert case
reaffirms disqualification by juror's affidavit for concealed bias on voir dire),
the court held that jurors' affidavits could be recelved to show a councealed bias
of some jurors in favor of physicians charged with malpractice even though

there was no intentional or conscious concealment on voir dire. And, in
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Woll v, lee, 221 Cal. App.2d _ - , 3k Cal. Rptr. 223 {1963) (hearing denied),

the court held that the falsity of a juror's answers on voir dire--i.e., that

he would follow the law glven in the judge's instructions---could be showm by
his affidavit that he read and relied on portions of a Vehicle Code summary
that he took with him to the jury room. Despite the evldence in the recard
that the juror 4id not believe he was viclating the trial court’s instructions
and did not believe that he was deceiving the court on his voir dire examination,
the appellate court held as a matter of law that he did in fact decelve
the court by false answers on voir dire and that jurors' affidavits could be used
to prove it. Apparently, then, if the guestions asked on wvolr dire are
sufficlently comprebensive to cover in general terms the kinds of misconduct
that would warrant an attack on the verdict, jurors' affidavits may be used
to show that such misconduct occurred and that, consequently, the answers on
volr dire were false.

Thus, under existing law, & juror is permitted to give evidence of a
chance verdict or evidence of misconduct when an intention to engage in
misconduct is denied on voir dire, btut he is prohibited from giving evidence
of misccnduct under any other circumstances. WNo reason is apparent for this
distinetion. The danger to the stability of verdicts appears to be as great
in the one case as 1t is in the other. dJurors are the persons most apt to
know whether misconduct has occurred. Not to hear evidence as to misconduct
from the jurors themselves (except when it can be linked to an anewer on voir
QEEE) ray at times conceal the only evidence of misconduct that exists. The
existing rule is a temptation to eavesdropping and similar undesirable practices,
for the only admissible evidence‘of misconduct in the jury room must come from
those not authorized to be there.

§ 70k
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The existing rule is based on an ancient common law precedent. Vaise v.
Delaval, 1 T.R. 11, 99 Eng. Rep. 944 {K.B. 1785). The reason given for the
rule in that case--that the jurors should not be permitted to give evidence
of their owm crime or misconduct--is no longer apposite. The rule is now
based on a fear that juries will bve tampered with and their verdicts imperiled.

Saltzman v. Sunset Tel. & Tel. Co., 125 Cal. 501, 505, 58 Pac. 169, 170 (1899).

But the peril to the verdict flows from the substantive rule permitting verdicts
to be set aside for misconduct, not from the source of the evidence. If
verdicts may be set aslde for jury misconduct, it is absurd to deny access to
the most reliable evidence of such misconduct. See criticism of existing rule
in 8 WIGMORE, EVIDENCE § 2353 (MclNaughton rev. 1961). Experience with the
exception to the existing rule that permits jurors to impeach verdicts made

by chance or by jurors who enswer falsely on voir dire indicates that fears of
jury tampering are unrealistic. Therefore, the rule forbidding a juror to

give evidence of misconduct of the jury is repudiated.

Penal Code Section 1120 requires a juror who discovers that he has personal
knowledge of the case being tried before him to declare that fact. The section
requires the juror to be sworn as a witness and examined in the presence of the
parties. Section 704 retains this method for determining whether a juror is

gqualified to continue to sit ag a jurcr in the case.

§ 710. OQath required

Comment. Section 710 states the substance of existing Californls law as
found in Section 1846 of the Code of Civil Procedure.
-613-
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§ 711. Confrontation

Comment. Section 711 restates without substantive change the rule of

confrontation provided in Section 1845 of the Code of Civil Procedure.

§ 720. Qualification as expert witness

Comment. Sectlon 720 states the special requisites necessary to qualify
a witness as an expert. It is based on similar language contained in Rule 19
of the Uniform Rules of Evidence.

Bubdivision {a).- Subdivieion {a) requires that a person offered as an

expert witness have special knowledge, skill, experience, training, or
education sufficient to qualify him as an expert on the particular matter.
This subdivision states existing law. CODE CIV. PROC. § 1870(9)(portion
relating to experts superseded by Evidence Code Sectlons 720 and 721).
The judge must be satisfied that the proposed witness is an expert.

People v. Haeussler, 41 Cal.2d 252, 260 P.2d 8 (1953); Pfingsten v. Westenhaver,

39 Cal.2d 12, 24h P.2d 395 {1952); Bossert v. Southern Pac. Co., 172 Cal. 405,

157 Pac. 597 (1916); People v. Pacific Gas & Elec. Co., 27 Cal. App.2d 725, 81

P.2d 584 (1938). The judge's determiration that a witness Qualifies as an
expert witness is binding on the trier of fact, but the trier of fact may
conglder the witness' qualifications as an expert in determining the weight to

be given his testimony. Pfingsten v. Westenhaver, 30 Cal.2d 12, 244 P.24 395

(1952); Howland v. Cakland Consol. St. Ry., 110 Cal. 513, 42 Pac. 983 (1895);

Estate of Johnson, 100 Cal. App.2d 73, 223 P.2d 105 (1950). See Section 405

and the Comment thereto.
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Subdivision {b). This subdivision states that the requisite special

qualifications required of an expert witness may be provided by the witness'
own testimony. This is the usual method used to qualify a person as an expert.

See, e.g., Moore v. Belt, 34 Cal.2d 525, 532, 212 P.2d 509, 513 (1949).

Subdivision (e). This subdivision provides that the judge may receive

the witness' testimony conditionally, subject to the necessary foundation
being supplied later in the trial. This is merely an express statement of
the broad power of the judge with respect to the order of proof. See Section
320. Unless the foundation is subsequently supplied, the judge should grant
8 motlon to strike or should order the testimony stricken from the record on
his own motion. The introductory phrase is intended to suggest that the
discretionary power to depart from established practices should be sparingly

exercised.

§ 721. Testimony by expert witness

Comment, Section 721 is included in this article to clarify any ambiguity
that may exist with respect to the type of testimony permitted a person who is
qualified to testify as an expert.

Subdivision (a). Subdivision {a) permits an expert witness to testlfy to

any matter to the same extent as an ordinary witness not testifying as an expert.
Thus, as to those matters that are outside the scope of his special expertlse,
the expert witness 1s treated the same in all respects as an ordinary witness.

In such cases, the witness 1s, of course, not testifying as an expert.

-615~ § 720
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Sutdivisions {b) and (c). These subdivisions relate to those matters

as to vhich an expert witness may testify within the scope of his special

expertise. Generally speaking, expert testimony is required for either or

both of two reasons. First, the facts invclved in a particular lawsult

may be beyond the competence of ordinary persons, and expert testimony is needed

to translate these special facts into langrage that can be readily understood

by the trier of fact. Chemical properties of particular substances are an

example of such special facts that may not be within the competence of persons

of common experience. Second, expert testimony also may be required to inter-

pret common facts whose significance to the particular litigation cannot be

fully appreciated without the aid of expert testimony. Thus, the color of

a paint chip or the shape of a fragment of glass recovered st the scene of an

accldent may have significance to an expert with respect to the type of

vehicle involved that camnot be appreciated by the trier of fact without the

ald of expert testimony. Subdivisions (b) and {c) cover both of theee situations.
Subdivision {c) does not specify the precise matters upon which an

expert's opinion may be based; the subdivision merely indicates that an expert

may testify 1in the form of an opinion upon a subject tha®t is within the scope

of his special expertise. See Sectlion 801 and the Comment thereto. The matter

upon which an expert's oplnion is based, however, will affect the way in which

the direct examination of the expert 1s conducted. Thus, when an expert

witness testifles from his personal knowledge of the facts, data, or other

matter upon which his opinion is based, there is no necessity that his examination

be conducted through hypothetical gquestions designed to elieit specific details

concerning the basis for his opinion. Nor are hypothetical questions necessarily

«616- § 721
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required when the exueit Lases his opinion in part upen cotherwise inazdmissible

hearsay. See People v. Wilson, 25 Cal 2d 341, 153 P.2a 720 {1944). On the

other hand, where an expert witness testifies in the forin of copinion based upon
assumed facts not personally known to him, it may be essential to examine the
expert by using hypothetical questions. The assumed facts must be stated as

an hypothesis upon which the opinion is based In order to permit the trier

of fact to weigh the cpinion in the light of its findings as to the existence

or nonexistence of the assumed facts. See discussion in lemley v. Doak (Gas

Engine Co., 40 Cal. App. 146, 150-154, 180 pac. 671, 673-675 (1919){hearing
denied). Tt is largely in the discretion of the judge to control the extent
to which the hypothetical nature of the assumed facts need to be shown, i.e.,
the extent to vhich the exeminer's guestions need be classically "hypothetical"

in form. Graves v. Union 0il Co., 36 Cal. App. 796, 173 Pac. 618 {1918). See

also Estate of Collin, 150 Cal. App.2d 702, 310 P.2d &63 (1957 )(hearing denied).

§ 722. C(Cross=examination of expert witness

Comment. Section 722 governs the cross-examination permitted of a witness

who testifies as an expert. Subdivision ta) restates the substance of the last
clause of Code of Civii Procecure Section 1872. This subdivision states the
existing California law. "Once an expert offers his opinion, however, he exposes
himeelf to the kind of inguiry which ordinarily would have no place in the
cross-examination of a factual witness. The expert invites investigation into
the extent of his knowledge, the reasons for his opinion including facts and
other matters upon which it is based (Code Civ. Proc., § 1872}, and which he
took into consideration; and he may be 'subjected to the most rigid cross

exemination' concerning his qualifications, and his opinion and its scurces

-617- 721
722




Prepared for July 1964 Meeting

[citation omitted].”" Hope V. Arrovhead & Puritas Waters, Inc.; 1Tk Cal. App.2d

202, 230, 344 P.2a 428, 433 (1959).
In addition to permitting full cross-examination of an expert witness
in regard to his gualifications as an expert (and such other matters as the
reasons for any opinion expressed and the matter upon which it is based),
subdivision {a) of Section 722 provides that an expert witness may be C€ross-
examined to the same extent as any other witness. In this respect, the substance
of Chapter 6 (commencing with Section 780) is made applicable to expert witnesses.
aubdivision (b} of Section 722 clarifies a matter concerning which there is
considerable confusion in the california decisions. It is at least clear under
existing law that an expert witness may be cross-examined in regard to the

same bocks relied upon by him in forming or arriving at his opinion. ILewis V.

Johnson, 12 Cal.2d 558, 86 P.2d 99 {1939}; People v. Hooper, 10 Cal. App.24 332,
51 P.2d 1131 (1935). Dictum in scme decisions indicates that the cross-examiner
is strictly limited to such bocks as those relied upon by the expert witness.

See, €.8., Baily v. Kreutzmann, 141 Cal. 519, 75 Pac. 104 (1904). Other cases,

however, suggest that the cross-examiner is not thus limited, and that an
expert witness may be crosg-examined in regard to any books of the same character
as the tooks relied upon by the expert in forming his opinion. Griffith v.

los Angeles Pac. Co., 14 Cal. App. 145, 111 Pac. 107 {1910). See Salgo V.

Leland Stanford ete. Bd. Trustees, 154 Cal. App.2d 560, 317 P.2d 170 {1957);

Gluckstein v. Lipsett, 93 Cal. App.2d 391, 209 P.2d 98 (1949 )(reviewing

California authorities). There may be a limitation on the permissible scope of
such cross-examination, however, restricting the cross-examirer to the use

of such books as "are not in harmony with the testimony of the witness."

§ 722
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griffith v. Los Angeles Pac. (0., supra. Ianguage in several earlier cases

indicated that the cross-examiner also could use tooks to test the competency
of an expert witness, whether or not the expert relied upon bocks in forming

his opinion. Fisher v. Southern Pac. R.,R., 89 Cal. 399, 26 pac. 8ok (1891);

People v. Hooper, 10 Cal. App.2d 332, 51 pP.2d 1131 {1935). More recent decisions

indicate, however, that the opinion of an expert witness must be based either
generally or specifically upon books before the expert can be cross-examined

concerning them. lewis v. Johnson, 12 Cal.2d 558, 86 P.2d 99 (1939); Salgo

v. Leland Stanford ete. Bd. Trustees, 154 Cal. App.2d 560, 317 P.2d 170 (1957);

Gluckstein v. Lipsett, 93 Cal. App.2d 391, 209 P.2d 96 (1949). The conflicting

California cases are gathered in Annot., 60 A.L.R.2d 77 (1958).
Subdivision {b) of Section 722 limits the cross-examiner to use of those

publications that have been refered %o, considered, or relied upon by the expert
in forming his cpinion. If an expert kas relied upon a particular book, it

is necessary to permit cross-examination in regard to that book to show whether

the expert correctly read, interpreted, and applied the perbions he
relied on. Similarly, it is an impcrtant adjunct of crogs-examination technique

to question an expert witness as to those publications referred to or considered
by him in forming his opinion. An expert's reasons for not relying upon
particular publications that were considered by him may reveal important infor-
mation bearing upon the credibility of his testimomy. However, & broader
rule--one that would permit cross-examination on works not referred to, considered,
or relied upon by the expert-~-would permit the cross-exeminer to place the
opinions of absentee authors tefore the jury without the safeguard of cross-
examination. Although the court would be required upon request to caution

the jury that the statements read are not to be considered evidence of the truth
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of the propositions stated, there is a danger that at least some Jurors might
rely on the author's statements for this purpose. Yet, the statements in the
book might be tased on inadequate background research, might be subject to
unexpressed qualificetlions that would be applicable in the case tefore the
court, or might be unreliable for some other reason that could be revealed if
the author were subject to cross-examination. Therefore, such stetements should
not be permitted to be brought before the jury under the guise of testing the
competence of another expert. The rule stated in subdivision (b) of Section

722 thus provides a fair and workable solution to this conflict of competing
interests with respect toc the permissible use of publications by the cross-

examiner.

§ 723. Credibility of expert witness

Comment. Subdivision {a) of Section 723 codifles a rule recognized in the

California decisions. People v. Cornell, 203 Cal. 144, 263 Pac. 216 {1928);

People v. Strong, 11Lk Cal. App. 522, 3C0 Pac. 84 (1931).

Subdivision (b) of Section 723 is a restatement of the existing California
law applicable in condemnation cases. CODE CIV. PROC. § 1256.2 (superseded by
Evidence Code Section 723). It is uncertain whether the California law in
other fields of litigation is as stated in Section 723. At least one
California case has held that an expert could be asked whether he was being
compensated, but could not be asked the amount of the ccmpensation. People v.
Tomalty, 14 Cal. App. 224, 111 Pac. 513 {1910). However, the decision may have
been based on the dlscretionary right of the trial Jjudge to curtail cellateral
ingquiry.

§ 722
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In any event, the rule enunciated in Section 1254.2 and in Section 723
is a desirable rule. The tendency of some experts to beccie advocates for the
party employing them has been recognized. 2 WIGMORE, EVIDENCE § 563 {3d ed.

1940); Friedenthal, Discovery and Use of an Adverse Party's Expert Information,

1L STAN, L. REV. 455, b85-486 (1562). The jury can better appraise the extent
to which bias may have influenced an expert’s opinion if it is informed as to
the amount of his fee-=and, hence, the extent of his obligation to the party

calling him.

§ 724. Limit on number of expert witnesses

Comment. This sectlon restates existing Californla law as expressed in

the last sentence of Code of Civil Procedure Section 1871.

§ 730. Appointment of expert by court

Comment. Sectlon T30 restates without substantive change the existing
California law as expressed in the first paragraph of Code of Civil Procedure
Section 1871. The language of Section 1871 has been revised to use terms defined

in the Evidence Code and to shorten its length by the elimination of unnecessary

language.

§ 731. Payment of expert appoinied by court

Comment. FExcept for minor changes in language necessary to ilncorporate
terms defined in the Evidence Code, this sectlion duplicates and supersedes the

second parsgraph of Code of Civil Procedure Section 1871.

§ 732. Calling and examining court-appointed expert

Comment. Section 732 restates the substance of the fourth paragraph of
Code of Civil Procedure Section 1871. This section is specifically made subject

§ 723
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to the first article in this chapter, which deals with the competency and
gualification of a person to testify as an expert. The section also refers to
Section 774, the specific language of which is based on language originally
contained in Section 1871. Section 774 permits each party to the action to
object to questions asked and evldence adduced and to cross-examine any person
called by the court as a witness to the same extent as if such person were called
as a witness by an adverse party. Hence, a reference to this basic section is

included in Section 732 in lieu of repeating the language of that section.

§ 733. Right to produce other evidence

Comment. Section 733 duplicates and supersedes the third paragraph of

Code of (ivil Procedure Section 1871.

§ 750. Rules relating to witnesses apply to interpreters

Corment. Section 750 makes all of the rules relating to witnesses

applicable to interpreters. This is existing law. E.g., People v. Lem Deo,

132 Cal. 199, 201, 64 Pac. 265, 266 (1901). Presumably, this section also
states existing law in regard to translators, who are treated as expert witnesses.

See, e.g., People v. Bardin, 148 Cal. App.2d 776, 307 P.2d 384 (1957}.

§ 75L. Interpreters for witnesses

Comment. Section 751 is based on and supersedes Section 1884k of the Code
of Civil Procedure. The language of this section, however, is new; 1t is cast
in terms similar to Section 701{a), dealing with the disqualification of a
person to be a withess if he is incapable of expressing himself so as to be
understood by the Jjudge and jury.

§ 732
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Judicial proceedings are required to be conducted in the Erglish language.
CAL. COUST., Art. 4, § 24; CODE CIV. PROC. § 185. Hence, when a person who
is otherwise qualified to testify as a witness cannot communicate in the
English language, an interpreter must interpret for him. Ianguage, however,
is not the only barrier to effective communication. Physical disability may
prevent a person who is able to "understand and speak” (CODE CIV. PROC., § 1884)
the English language from being understood by the judge and jury, as where a

person is unable to speak above a whisper. See generally discussion in People

v. Walker, 69 Cal. App. 475, 231 Pac. 572 (1924). Section 751 assures the

exercise of brecad discretion by the court to appoint an interpreter in appropriate
cases, as is consistent with the discretion presently exercised. People v.
Holtzclaw, 76 Cal. App. 168, 243 Pac. 894 (1926).

Subdivision (b) of Section 751 substitutes for detailed language in
Section 1884 of the Code of Civil Procedure & reference to the general guthority
of & court to appoint expert witnesses, since interpreters are in all respects
treated as expert witnesses and subject to the same rules of canmpetency and

examination as are experts generally.

§ 752. Translators of writings

Coarment. Section 752 is based on and supersedes Code of Civil Procedure
Section 1863, but the language of this section is new. The same principles
that underlie the necessity for the appointment of an interpreter for a witness
who 1s incapable of expressing himself so as to be understocd by the judge and
Jury apply with equal force to documentary evidence. See Section 751 and the
Comment thereto.

§ 751
§ 752
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§ 753. Interpreters for cdeaf in criminal and commitment cases

Comment. Ixcept for minor language changes necessary to incorporate
terms deTined in the Evidence Code, this section duplicates and supersedes Code

of Civil Procedure Section 1885.
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§ T60. Direct examination

Comment. Section 76O duplicaies and supersedes whe definition of

"dircet examination" found in Cole of Civil Procedurc beetion 2045,

§ 761l. Crosswexamination

(The Comment to this section and to Section 771 vill be prepared after

the July meeting. ]

-

% 702. leading question

Cerment. Section 762 restates the substance of and supersedes the Tirse
genience of Section 2046 of the Code of Civil Procedure. As to the Bro-~
hiviticon against the use of leading questions in the examination of a

witness, see Section 767 and the Comment thereto.

o

§ 763. Parties represented by sare attorney

Comment, Section 763 is needed to prevent abuse of the expanded right
of cross-examination. Without this section, the aliorney for one party
coull cell a witness and, after a superficial examination, cross-examine
the same witness under the gulse of acting on behal? of another party to
the action., Such conduct would circumvent the rule sgaiast putting leading

questions to a witness on direct cxamination. See Section T767.

§ 765. Judge to control mode of interrcgation

Comment. Section 765 is a resitatement without substantive change of
the existing California law as declared in Section 2044 of the Ccde of
Civil Procedure. BSection 765 is Lut a specific applicaticn of the general
discretion of the judge to exercise control over the conduct of the trial of
§ 760
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an action. The reference to Section 352 in subdivision (W) of this section
relcrs to ancther specific instance of the judge's (iscretion to control
the conduct of a trial. As to the latitude permiited the judge in controlling
tho cuxamination of witnesses under existing law, coniinued in effect by

Secuion 765, see Ccmmercizl Union ssur. Co. v. Pacilic Gos & ©Blec. Co.,

220 Cal. 515, 31 P.2d 793 (193%k). see also People .. Davis, 6 Cal. App.

225, ¢1 Pac. 810 (1907).

§ 765, Responsive ansvers

Comment. Section 766 restates without substanitive change and super-

sedes Code of Civil Procedure Section 2056.

& 767. Leading questicns

Ccmzxent. Section T6T restates writhout substanvive chenge and super-

sedcs the second sentence of Code cf {ivil Procedure Dection 2046,

§ 768, uritings

Comment. This section deals with the same matuers presently contained
in Scetiong 2052 and 2054 of the Code of Civil Procedure, Under existing
Czlifornia law, a cross-examiner need not disclose to a witness any
information concerning a pricr inconsistent oral statement of the witness

bvefore asking him questions about the statement. Ffeople v, Kidd, 56 Cal.2d

754, T65, 16 Cal. Rptr, 793, T96-T07, 366 P.2d Ly, 52-53 (1961); Pecple v.
Caupos, 10 Cal. App.2d 310, 317, 52 P.2d 251, 254 {1935). Nor does a party
examining his own witness need %o meke such a discloswre in cases where he

is permitted to attack the credibility of his own witness. People v. ¥Xidd,

56 Cal.2d 759, 16 Cal. Rptr. 793, 366 P.2d 49 (1961}. But, if a witness®

§ T65
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prior incomsistent statements arc in writing, or, @ In the case of former
oral testimony, have been reduced To writing, "they musi be shown to the

witness before any question is put to him concernirg them.” CODE CIV. PROC.

§ 2052 {superseded by EVIDENCE CODT § 768); Umemoto v. McDonald, 6 Cal.od

587, 592, 58 P.od 127k, 1276 (1936).

Gection 768 eliminates the distinction made in existing law between oral
ané vritten statements. Under this section; a witiess nmey Le asked
quesiions concerning prior inconsistent statements cven though no disclosure
is nede to him concerning the pricr statement. ihether & foundational showing
is required befcore other evidence of the pricr stateuent may be admitted
is not covered in Seection T68; the prerequisites for +he admission of such
evidence are set forth in Section 769.

The rule requiring that prior inconsistent writien statements be shown
to the witness bhas been eliminated Jor much the sane reascon that there
precently is no such requirement in regard to prior oral statements. The
requirenent of disclosure limits the effectiveness ol cross-examination by
rencving the element of swrprise, The forewarning required gives the
dishionest witness the opportunity to reshape his testimony in conformity with
the prior statement and thus avoid being exposed. The present rule is based
on an tpglish common law rule that has been atandoned in Dnglend for over
100 years. See McCORMICK, EVIDEHCS § 28, at 53 (195L:). The California rule
epnlicable to prior cral statements is the more desirable rule and should
be applicable %o all pricr inconsicient statements.

lith respect to other types of writings {such as thoce that are not

male by the witness himself or, even though made by him, are not inconsistent

§768
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stoasements used for impeachment purposes), the existing law is uncertain,
Ereept where a writing is shown to a witness for purposes of identification
or refreshing recollection, it is not eclear under the existing law whether
other types of writings like those suggested need bte shovn to the witness
before he can be examined concernins them. For example, it is not clear
whether a witness necessarily must be shown a written coniract executed by
him before he can be exemined concerning its terms. OJection 2054 of the
Coce of Civil Procedure requires only that the adverse party must be given

an opportunity to inspect any writing that is actuslly shom to a witness

before the witness can be examined concerning the vriting; it does not in
terrs require that any writing neel be shown to the viiness before he can be
exanined concerning it {unless, of course, it be an iaconsistent statement
wiiiin the terms of Section 2052 or it is used to refiesh recollection as

provided in Section 2047). See People v. Brisgs, 50 Cel.2d 385, 413, ok Cal.

Rptr. 417, 435, 37k P.2d 257, 275 {1962); People v. leyes, 103 Cal. App. 624,

28l Tac. 487 (1930)(hearing denied); People v. De Angelli, 34 Cal. App. T16,

160 fac. 669 (1917). Section TG@ clarifies whatever Goubt may exist in
this regard by declaring the genercl rule that suclk uritirz need not be
shoun to the witness before he can be examined coancerning it.

subdivigion (b) of Section TEG preserves the rizht of the adverse party

to inspect a writing that is actuwally shown to a witness before the witness

can be examined concerning it. £s indicated above, this preserves the
existing requirement declared in Code of Civil Procedure Section 2054%. In
keeping with the expanded scope of cross-—examination, hovever, the right of
inspection has been extended to all parties to the aciion.

§768
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3 769. Inconsistent statement or conduct

Ccmment. BSection 769 is consistent with the existing Califoruia law
resording the examination of a withess concerning prior inconsistent cral

statements. People v. Kidd, 56 Cal.2d 759, 765, 16 Cal. Rpir. 793, T96-T97,

366 P.ad b9, 52-53 (1961). Insofar as this section also relates to incon-
sloient statements of a witness that are in writing (see the definitions of
"statenent” and "conduct" in Sections 225 and 125, respectively), see the

Coment to Section T68.

§ 770. Refreshing recollection with a writing

[The Comment to this section vill be prepared aliter the Commission has

consldered the substance of this scction. ]

% T7l. Cross-examination

[The Corment to this section and to Section 761 1ill be prepared after

the July meeting. )

$ 772, Order of examination

Coment. Section 772 is the scme in substance as and supersedes the
second sentence in Section 2045 of the Code of Civil Procedure., It is a
specific application of the broad discretion of the Judge to regulate the
orcer of proof and the general conduct of the trial of an action. See

Section 320 and the Comment theretc,

% T73. Re-examination

Comment. Section 773 is based on and supersedes the first and third

sentences of Section 2050 of the Code of Civil Proceduwre. The language of

§ 769 § 772
§ 770 § 773
¥ 771
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Sceticn 2050 is retained except thaet “"another party™ has been substituted
for "adverse party." This change is required in 1izit of the expanded scope

of cress-examination permitied uwnder this chapber.
P

77h.  Judge may call witnesses

Ic.";

Ccrment. The power of the judge to call exper’ vitnesses is well-
recognized by statutory and case lav in California. CCDE CIV. PRCC. § 1871
(recotified as Section 724 and Article 2 (commencing with Zection 730) of

Chapier 3); PENAL CODE § 1027; Citizens State Bank v. Castro, 105 Cal. App.

o

26k, 287 Pac. 559 (1930). See also CODE CIV. PRCC, ¢ 1865 {translators of
uritings), $§ 188k, 1885 (interpreiers), continved n effect by Chapter k
{ccmuencing with Section 750).

ihe power of the judge to call other witnesses also is recognized by

case law. In Travis v. Southern Pac. Co., 210 Cal, ipp.2d 410, 26 Cal. Rptr.

TCO (1962}, over plaintiff's objection, the court permitted the defendant
to call a particular witness with the understanding that both parties ecould
cress-examine him--in effect, the court called the witness. "{Wle have
been cited to no case, nor has ow independent resecrch disclosed any case,
dealing with a civil action in which a witness has been called to the stand
by the court, over objection of a party. However, we can see no difference
in this respect between a civil and a criminal case. In both, the endeavor
of <he court and the parties should be to get at the iruth of the matter

in contest. Fundamentally, there is no reason why the court in the inter-
ests of justice should not call to the stand anyone who appears to have

relcvant, ccmpetent and material information." Travis v. Southern Pac. Co.,

$ 773
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supra at 425, 26 Cal. Rptr. at 707-7C8.

Gection TTH expressly authorizes the judge to czll witnesses, assuring
te vie parties the same rights Lo vvaich they would e entitled if the wit-
nesses were called by a party to the actlion. The longuage used to express
these rights is taken from the fourth paragraph of Seetion 1871 of the Code
of Civil Frocedure (superseded by Section 732), dealing with the rights of

the parties vhen an expert witness is called and examined by the court.

[2err)

Ti5. Cross-examination of ancther party or witrness

{The Comment to this section will be prepared after the July meeting.]

wH

T7{6. Exclusion of witnesses

Coutnent. Section 776 is based on and supersedes Secticn 2043 of the
Cole of Civil Procedure, Under the existing law, the judge exercises broad

discretion in regard to the exclusion of witnesses. Feople v. Larisey, 14

Cal.2d 30, 92 P.2d 638 {1938); Zecple v. Garbutt, 197 Cal. 200, 239 Pac.

1080 (1925). Cf. PENAL CODE § 867 (power of magisivale to exclude witnesses
during preliminary examinaticn). ‘.ee also CODE CIV. FRCC, 3 125 (general
discretionary power of the court %o exclude witnessos),

Under the existing law, the Jjudge has no discrotion to execlude a party

to an action. If the party is a corporation, one of its officers designated
by its zttorney is entitled to be present, DBecause Cthere is little practical
distinction between corporations and other artificial entities and organiza-
tions as parties to actions in existing practice, subdivision {b) of Section
TTi extends the right of presence o all artificial parties and, further,
includes an employes as well as an officer of any such party.
§ TTH
§ 775
§ 776
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[ 2o}

TiT. Recall of witnesses

Comment. Sectlion {7 duplicates and supersedes the second and third
sentences of Sectlon 2050 of the Code of Civil Proccedure.
ider Section 77T, as wnder existing law, the judpe exercises broad

discreticnary power in regerd to the recall of witnessez for examination or

for cross-examination. People v. laven, 44 Cal.2d 523, 282 P.2d 866 (1955).

Thiz is a specific example of the broad discretion in the Jjudge to regulate
the order of proof (see Section 320) and the mode of interrogation of wit-

nesscs (see Section 765).

+ -

§ Foa, Credibility of witnesses generally

Copment. Section T80 is a restatement of the existing California law as
declared in several sections of the Code of Civil Jrocedure, all of which
are superseded by this section and oiher sections in Artilcle 2 (commencing
witk Section 78l) of this chapter. Thus, sutdivisions {a), (b), (e}, (£),
ant {i) restate without substantive change several ratters contained in Code
of Civil Procedure Section 1847, The maiters memtioned in subdivisions (e)
and. {1) also are covered by Code of Civil Procedure Section 2051. Subdivi-
sion (h), dealing with statements made by a witness that are inconsistent
withh his testimony at the hearing, restates the suvstance of Code of Ciwvil
Procedure Sections 2049 and 2052, The use of character evidence as affect-
ing the credibility of a witness zlso is covered in Section 2053 of the
Cote of Civil Procedure.

ZJeection T80 is a general statement of prineiple regarding those matters
that have any tendency in reason to affect the credibility of a witness.

S0 far as the admissibility of evidence relating to credibllity is concerned,

§ 70T
§ T80
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it is technically unnecessary becouse of Section 351, which deeclares that
"all relevent evidence is admissitle." It seenms desirable, however, to
state explicitly that any statement or other conduct nay affect the credibil-

ity of a witness. See Kilstrom v. Eronnenberg, 11¢ Cal. App.2d 62, 242 P.2a

65 (1952). For specific limitaticns on the admissibility of certain kinds
of cvidence used for the purpose cf attacking or supporting the credibility

of a witness,. see Article 2 (commerncing with Section 781).

§ 701l. Parties may attack or support eredibility

Comment. Section 781 sweeps avzy all Ire-existing liritations on the
right to support or attack the credibility of witnesses. Togetker with
Section 351 (providing that all relevant evidence is admissible), Section
761 mekes all evidence relevant to the issue of the credibility of a witness
adnissible. However, Section 781l is subject to several qualifications on the
admissibility of such evidence. Thus, for example, iections 785 (gocd char-
acter) and 788 (prior consistent statements) limit the admissibility of evi-
dence supporting credivility; the remaining sections in this article limit
the adnissibility of certain types of evidence relevant to credibility; the
rules of privilege and the rules excluding hearsay cvidence also operate to
exclude evidence that may otherwise be admissible or this issue; and Section
352 permits the judge to exclude evidence relating %o eredibility where it
would be unduly prejudicial, consume too much time, cause confusion, and the
like.

fitacking the credibility of one's own witness. Section 781 eliminates

the present restriction on attacking the credibility of cne's own witness.
Under the existing California law, a party is precluced from attacking the

§ T80
§ 781
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erediiility of his own withess unless he has been surprised and damaged by
the sritness' testimony. CODE CIV. FRCC. 3§ 2049, 2052 (superseded by

ZVIDIKCE CODE €§ 7€8, 769, 781, 787); People v. LeBeau, 39 Cal.2d 146, 148,

245 ©.2da 302, 303 (1952). In large part, the present lawv rests upon the
theory that a party prcoducing a witness is bound by his testimony. See dis-

cussion in Swellie v, Scuthern Pac. Co., 212 Cal. 5L0, 555-556, 299 Pac. 529,

535 (1931). This theory has long been abandoned in several jurisdictions
where the practical exigencies of litigation have been recognized, See
McCORIICK, EVIDENCE § 38 (1954). X party bas no actual control over a person
who witnesses an event and is reauired to testify to aid the trier of fact in
its function of determining the truth. Hence, a party should not be "bound"
by the testimony of a witness prcduced by him. Tt follows that he should be
pernitted to attack the credivility of the witness without anachronistic
lipitations. Moreover, denial of the right to attack credivility often may
worl a hardship on a party vhere by necessity he must call a hostile witness.
Expanded opportunity for testing credibility is in lkeeping with the interest
of providing a forum for full and free disclosure. In regard to attacking

the credibility of a "necessary" witness, see generally People v. McFarlane,

13% Cal, 618, 66 Fac. 865 (1501); Anthony v. Hobbie, 85 Cal. App.2d 798,

803-Cok, 193 P.2d 748, 751 (1948); First Nat'l Bank v. De lloulin, 56 Cal. App.

313, 321, =205 Pac. 92, 96 (1922).

"Collateral matter" limitation. The so-called "collateral matter” limit-

aticn on attacking the credibility of & witness, where evidence relevant to
credibility is excluded unless such evidence is independently relevant to

the issue being tried, stems from the sensible approach that trials should be

§ 81
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¢oaccines wich settling speelilc Clnpuees ceTvacn poioles. accoralagly,
A

matvers that erc collatersl or too caote to this muirpese chould te exeluded

o+

-

from consideration. Under existing law, this "ecollatceral matter” doctrine
has een treated as an inflexible rule excluding evidence relevant to the

credibility of the witness. 3See, e.z., Feople v. Vells, 33 Cal.2d 330, 3ko,

202 .24 53, 59 (19h9), and cases cited therein.

“he effect of Secticn 781 is to eliminate this inflexible rule of exclu-
sion. This 1s not %o say that all evidence of a collateral nature offered
to attack the credibility of a witness would be admissible. Under Secticn
352, the judge has wide discretion in regard to the cxclusion of collateral
evidence., The effect of Section T0l, therefore, is to change the present
somevhat inflexible rule of exelusicn to a rule of discretion to be exer-

cised by the trial judge.

§ 702, <{hraracter evidence generally

Comment. Section 782 limits evidence relating to the character of a
wiinecs to the character traits necessarily involved in a nroper determin
of credibility. Other character traite of the witness are not of sufficient
probative value concerning the reliability of the wvitness' testimony to off-
set tae prejudicial effect that would be caused by thelr admissibility.

section 782 is substantially in accord with the present California law
insolar as it admits evidence of the witness' bad reputation for "truth,
honesty, or integrity.” CODE CIV. FRCC. § 2051 (superseded by EVIDENCE CODE

§ 702). See People v. ¥Yslas, 27 Cal. 630, 633 (1865). Insofar as Section

782 vrould permit opinion evidence on this subject, il represents a change in
the nresent lew. As to this, the coninicon evidence thet may be coffered by

§ 781
§ 782
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those persons intimately familiar with the witness would appear to be of
more nrobative value than the generally admissible cvidence of reputation.

See, e.z., 7 WIGHMCRE, EVIDEKRCE § 1006 (34 ed. 15L0).

§ 703, Specific instances of conduct

Conment. Section 783 makes specifie instances of conduct inadmissible
to prove a trait of character for the purpose of attackinz or supporting the
credibility of a witness. This is in accord with the present California law.

Sheron v. Sharon, 79 Cal. 633, 673-67h, 22 Pac. 26, 38 {1889); CODE CIV.

PRCC, § 2051 (superseded by Section 783 and several other sections in this

chapier).

-636- § 782
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§ 784, Conviction of witness for a crime

Comment. Section 784 limits the extent to which evidence of comviction for
a crime can be used for the purpose of attacking the credibility of a witness.
Evidence of a conviction is inadmissible if it falls within the proscription
of any of the three subdivisions.

Section 783 provides that evidence of specific acts of conduct is
inadmissible on the issue of credibility; but the section is expressly made
subject to this section, thereby excepting from its provisicos evidence of the

witness' conviction for a crime. Hence, evidence of a conviction is admissible

under the general provisions of Sections 351 and 781 unless it is made inadmissible

by this section.

subdivision (a). Subdivision {a) prohibits a party from attacking the

credibility of a criminal defendant by evidence of his prior conviction unless
the defendant=-witness first has introduced character evidence insupport of

his credibility. Under Section 785, the defendant may introduce character
evidence in support of his credibility only after his credibility has been
attacked by evidence of bad character. Under the provisions of subdivision (a),
therefore, the initial attack on the defendant-witness' credibility cannot
include evidence of his conviction for a crime.

Subdivision (a) is based on a recognition that evidence of a defendant’s
prior conviction is highly prejudicial. By limiting the use of such evidence,
Section T84 avoids its excessively prejudicial effect and thus encourages a
defendant with a criminal record to take the stand to explain the evidence
agalinst him.

§ 784
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Subdivision {b). Subdivision (b) follows the recommendation of the

Commissioners on Uniform State Iaws by limiting the crimes that may be used for
impeachment purposes to crimes involving dishonesty or false statement. The
reason 1s that these crimes have a considerable bearing on credibility whereas
others do not. Other crimes are excluded because the probative value of such
crimes on the issue of credibility is low and the prejudice that may result from
their introduction may be great.

The subdivision will substantially change the existing California law.
Under existing law, a conviction for a felony may be used for impeachment
purposes--even though the crime does not involve the trait of honesty--but a
conviction for a misdemeanor may not be used to attack credibility--even though

the crime involves lying. CODE CIV. PROC. § 2051; People v. Carolan, 71 Cal.

195, 12 Pac. 52 (1886){misdemeanor conviction inadmissible; gratuitous remark
suggesting possible admissibility of misdemeanor conviction for purpose of
discrediting a witness if "it should be made to appear that the offense involved

moral turpitude or infamy" effectively quashed in People v. White, 142 Cal. 292,

29k, 75 Pac. 828, 829 (1904), with the statement, "But the language of the code
in question [CODE CIV., PROC. § 2051] clearly limits it to cases where there

has been a conviction of felony."). Under existing California law, an offense
that is punishable either as a felony or a misdemeanor is deemed a misdemeancr
for all purposes if the punishment actually imposed is that applicable to
misdemeanors. PENAL CODE § 17. Hence, if a person is charged with a felony
and is punished with impriscnment in a county jail, the conviction may not be

shown to attack his credibility. People v. Hamilton, 33 (al.2d &5, 198 P.2d

873 (1948). PBut if probation is granted instead of imprisonment, the conviction
may bhe shown to attack the credibility of the defendant in a subsequent criminal
-638- § 784
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case, even after the conviction is expunged under the provisions of Penal Code

Section 1203.4 (People v. Burch, 196 Cal. App.2d 754, 17 Cal. Rptr. 102 (1961)),

unless the court at the time of granting probation declares the offense to be
a misdemeanor (PENAL CODE § 17--provision added by Cal. Stats. 1963, Ch. 919,
after the decision in the EEEEE case, Egggg). Apparently, however, the conviction
may not be used to attack the credibility of a person who is not a defendant
in a subsequent criminal case once the conviction is expunged under the provisicns

of Penal Code Section 1203.4 People v. Mackey, 58 Cal. App. 123, 128-131, 208

Pac. 135, 137-138 (1922).

Thus, under existing law, evidence of considerable significance on the
issue of credibility if freguently excluded while much evidence of little
probative value on the issue is admitted. Section 784 removes these anomalies
from the California law.

Sutdivision (b) also requires a party, before attacking the credibility of
a witness on the basis of prior crimes, to satisfy the judge in proceedings
out of the presence and hearing of the jury that the crime in gquestion is
admissible under Section 784 and that the witness actually comnitted the crime.
The purpose of the provision is o avoid unfalr lmputations of erimes that
either do not fit withirn the rule or are nonexistent. This provision is based
in part on a proposal made by the Committee on Administration of Justice of
the State Far of California. See 29 CAL. S. B. J. 224, 238 (1954).

Subdivision (b) makes any evidence of a conviction of the witness for a
crime inadmissible unless the appropriate showing has been made to the Jjudge.
This includes evidence in the form of testimony from the witness himself.
Hence, a party may not ask a witness if he has teen convicted of a crime unless

the party has wade the requisite showlhg to the judge.
§ 784

~H359-



Prepared for July 1964 Meeting

Subdivision {c). Subdivision (c) is a logical extension of the policy

expressed in Section 2051 of the Code of Civil Procedure that prohlbits the
uge of a conviction to attack credibility if = pardon has been granted upon
the tasis of a certificate of rehabilitation. Section 2051 is too limited,
however, because it excludes a conviction only when a pardon based on a
certificate of rehabilitation has been granted. Insofar as other convictions
and pardons are concerned, the conviction 1s admissible to attack credibility,
and the pardon--even though it may be based on the innocence of the defendant
and his wrongful conviction for the crime--is admissible merely to mitigate

the effect of the conviction. People v. Hardwick, 204 Cal. 582, 269 Pac.

427 {1928). Moreover, the certificate of rehabilitation referred to in
Section 2051 is available only to felons who have been confined in a state
prison or penal institution; it is not avallable to wpersons given misdemeanor
sentences or to persons granted protation. PENAL CODE § 4852.01. Sections
1203.4, 1203.L4a, and 1203.45 of the Penal Code provide procedures for setting
aside the convictions of rehabilitated probationers and misdemeanants. Yet,
under Section 2051 of the Code of Civil Procedure, a conviction that has
been set aside under Penal Code Section 1203.4, for example, may be shown to
attack the credibility of the defendant in a subseguent criminal prosecuticn.

People v. James, 40 Cal. App.2d 740, 105 P.2d4 947 (1940), As to the use of

such prior convictions generally, see the discussion under subdivision {t},
supra. Subdivision (c) elimirates these anachronisms by prohibiting the use of
any conviction to attack credibility if the person convicted has been
determined to be either innocent or rehabilitated and a gpardon has been
granted or the conviction has been set aside by court order purswant to the
eited provisions of the Penal Ccde or he has been relieved of the penalties

~&h0-
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and disabilities of the conviction pursuant to a similar procedure provided by

the laws of another Jjurisdiction.

§ 785. Good character of witness

Comment. Section 785 precludes the introduction of character evidence to
support the credibility of a witness unless and until evidence of the witness'
had character has teen admitted for the purpose of attacking his credibility as
4 witness. This section restates without substantive change a rule that is
well recognized by statutory and case law in California. CODE CIV. PROC. § 2053

(superseded by Section 785}; People v. Bush, 65 Cal. 129, 131, 3 Pac. 590,

591 (1864). Unless the credibility of a witness is put In issue by an attack
impugning his character for honesty or veracity (see Section 782), the good
character of the witness is irrelevant to a determination of any legitimate issue
in the trial of an action. In the absence of such an attack, evidence of the
witness' character admitted merely to support his credibility introduces
collateral materiel that is unnecessary to a proper determination of

the action. See People v. Sweeney, 55 Cal.2d 27, 36=-39, 9 Cal. Rptr. 793, 799,

357 P.2d 1049, 1055 (1960).

§ 786. Religious belief

Comment. Section 786 restates the present fglifornia law as expressed

in People v. Copsey, Tl Cal. 548, 12 Pac. 721 (1887), where the Supreme Court

neld that evidence relating to a witress® religious belief or lack thereof is

incompetent on the issue of his credibility as a witness.

§ 784
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§ 766

61~



Preparcd for July 1luod beeting

§ 787. TInconsistent siatement of witness

Comment. Under Section 2052 of the Code of Civil Procedure, a proper
Toundation must be laid before evidence of a witness' lncounsistent statement
may te admitted. for the purpose of attacking his credibility. The foundation
required includes giving the witness the opportunity to ldentify, explain,
or deny the contradictory statement. The principle of permitting a witness
to explain the circumstances surrounding the making of an inconsistent state-
ment is sound; but this does not compel the conclusion that the explanation
mist be made before the inconsistent statement is introduced. Accordingly,
Section 787 permits the judge to exclude evidence of a prior inconsistent
staterment only 1f the witness (a) was not examined so as to give him an oppor-
tunity to explain the statement and (b) has been uncornditionally excused and
is notl subject o being recalled.

Section 787 will permit effective cross-examination and impeachment of
geveral collusive winesses, for under this section there need be no disclosure
of prior inconsistency bhefore all witnesses have been examined.

Under Section 787, the judge in his dlscretion may permit the evidence of
the mrior statement to be admitied even though the witness has teen excused and
has had no opportunity to explain or deny the statement. An absolute rule
forbidding introduction of evidence of the prior statement unless the conditions
specified are met may cause hardship in some cases. For example, the party
seeking to introduce the prior statement way not have learned of its existence
until after the witness has left the court and is no longer svailable. Hence,
Section 787 grants the trial judge discretion to admit evidence of the prior
statement where justice so requires. For a discussion regarding the credibility
of a hezrsay declarant, see Section 1202 and the Comment thereto.

§ 787
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§ 788, Prior cenzisicnt shtaterent of witness

Ccmrent. Section 788 concerns the admissibility of prior comnsistent
statements rade by a witness that are offered for the purpose of supporting
his credibility as a witness. This section precludes the introduction of
such statements vnless and until there Las been an attack on the credibility of
the witness by evidence of the type mentioned in subdivisions (a) and (b)
of thie section. Thisz is similar to the treatment of character evidence in
Section 785 and is consistent with the existing California lasw. BSee

people v. Doyell, 48 Cal. 85. 90-91 (1874). Unless there has been an attack

on the credibility of the witness, thereby placing his credibility in issue,
the witness! prior consistent statements are no more than self-serving hearsay
declarations. Scuh statements are irrelevant to any legitimate issue necessary
for determination in the action and are merely cumilative to the witness'
testimony at the hearing. See 4 WICGMORE, EVIDENCE § 1124 (3d ed. 1940).
Moreover, admission of prior consistent statements without an attack on his
credibility would permit a party to prove his case by the indroduction of
statements carefully prepared in advance even though no issue ig ralsed in
regard 1o the credibility of his present testimony at the hearing.

For a discussion of the effect to be glven to the evidence admitted under
this section, see Section 1236 and the Comrent thereto.

Subdivision {a)}. Subdivision (a) permits the introductlon of &

witness'prior consistent statement 1f (1) evidence of a prior inconsistent
statement of the witness thas been admitted for the purpose of attacking his
credibility and (2) the prior consistent statement was made before the alleged
inconsistent statement.

Under existing California law, evidence of a prior consistent statement
apparently is admitted only to rebut a charge of bias, interest, recent

~643- § 788
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fabrication, or other improper motive. See the Comment to subdivision (b).

However, existing law way preclude admission of a prior consistent statement
to rehabilitate a witness where a prior inconsistent sbtatement has been ad-

mitied for the purpose of attacking his credibility. See People v. Doyle,

L8 cal. 85, 90-01 {1874). Nevertheless, when an attack has been made on the
credibility of a witnese by evidence of his prior inconsistent statement,
evidence of hig prior consistent statement clearly has probative value on the
issue of his credibility when the consistent statement was made bvefore the al-
leged inconsistent statement. Proof of a prior inconsistent statement
necessarily is an implied charge that some intervening circumstance has in-
fluenced the witness' testimony at the hearing. Subdivision (a) makes it
clear that evidence of the prior consistent statement is admissabl . under
these circumstances. Thils is no more than a logical extension of the general
rule that such evidence is admissible to rehabilitate a witness following an
exXpressed or implied charge or recent fabrication.

Subdivision (b). This subdivision codifies existing California law.

See People v. Kymette, 15 Cal.2d 731, 104 p.2d 794 (1940). Of course, if the

congistent statement is made after the time the improper motive 1s alleged
to have arlsen, the logical thrust of the evidence is Jlost and the statement
is inadmissible. See People v. Doetschman, 69 Cal. App.2d 486, 159 P.2d

418 {1945).

§ 788
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